
STATE OF ILLINOIS 
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Illinois Commerce Commission  ) 
On Its Own Motion    ) 
vs.      )  
Illinois Bell Telephone Company,   ) 
Verizon North, Inc. and Verizon South, Inc. ) Docket No. 06-0562 
      ) 
Investigation into the applicability of  ) 
Section 2-202 of the Public Utilities Act ) 
To intrastate coin drop pay telephone  ) 
Revenues    
 
 

VERIZON’S VERIFIED INITIAL COMMENTS 
 

 Verizon North Inc. and Verizon South Inc. (collectively, “Verizon”), through their 

attorneys and pursuant to the scheduled adopted by the Administrative Law Judge at the August 

30, 2006 Status Hearing, hereby submit their Verified Initial Comments in the above referenced 

proceeding. 

Introduction 

 Commission Staff has taken the untenable position that Verizon must pay Public Utility 

Fund (“PUF”) taxes on revenues from intrastate coin drop rates for pay telephone services that it 

provides in Illinois, even though those rates are unregulated and not subject to the PUF tax.  

Moreover, the Commission investigation is financially unjustified.  The additional tax sought 

from Verizon is negligible – less than $700 each year for 2005 and 2006, and less than $20,000 

in the aggregate for the past eight years. The Commission should close this proceeding 

immediately by a conclusive finding that PUF taxes are not appropriately collected on such 

revenues. 
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Discussion 

I. Factual Background 

 On November 8, 2004, Bill Baima of the Commission’s Financial Information Section 

sent a letter (“Baima Letter”) to Verizon1 asserting that “[p]ayphone and collocation revenues are 

taxable and should also be tariffed.”  A true and correct copy of the Baima Letter is attached 

hereto as Exhibit A.  The Baima Letter requested as follows: 

Please complete the attached worksheet and return it to me by December 
31, 2004.  The worksheet requests your company’s intrastate pay 
telephone revenues and/or collocation revenues for each of the years 1998 
through 2003.  Please review your company’s Annual Gross Revenue Tax 
Returns for the years 1998 through 2003 and verify that these revenues 
were properly reported and included in the tax calculations on the tax 
returns filed for these years. 
 

See Exhibit A.  

 The Baima Letter closed by directing the company to submit revised tax returns if it “did 

not correctly report these revenues and/or calculate the tax amount.”  See Exhibit A. 

 Verizon responded to the Baima Letter by advising that it “respectfully disagrees that 

unregulated payphone and collocation revenues (“P & C Revenues”) must be included in the 

calculation of the ICC administration fee under 220 ILCS 5/2-202.”  See December 29, 2005 

Letter from Philip J. Wood Jr. of Verizon (“Wood Letter”), a true and correct copy of which is 

attached hereto as Exhibit B.  The Wood Letter noted that unregulated P & C revenues were not 

subject to the Commission’s oversight and therefore not properly included in the calculation of 

the PUF tax, since unregulated payphone and collocation rates were not subject to the tariffing 

requirements of 220 ILCS 5/9-102.  See Exhibit B.  Verizon also noted that it had not deviated 

from its past PUF tax calculation practices (which the Commission had never before challenged), 

and that in any event, the amount at issue was minimal.  Id.   
                                                 
1 The Baima Letter was sent to Bell Atlantic Communications, Inc. 
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 Verizon heard nothing more from the Commission until the initiation of this investigation 

nearly two years later, when the Commission opened this proceeding by order dated August 16, 

2006 (hereinafter, “Initiating Order”).  While Staff has now apparently abandoned its erroneous 

assertion that PUF taxes are due on collocation reviews, it persists in contending that PUF taxes 

are due on revenues from intrastate coin drop rates for pay telephone services provided in 

Illinois. 

 

II. Pertinent Statutory Authority 

 The August 1, 2006 Telecommunications Division Staff Report filed in this docket 

(“Staff Report”) provides useful background on the PUF tax.  As the Staff Report notes, the PUF 

tax is imposed upon the gross revenues of public utilities that are subject to the Illinois Public 

Utilities Act (“PUA”).  Staff Report at 1; see also 220 ILCS 5/2-202(c).  The definition of “gross 

revenues” is therefore critical to whether PUF taxes are due on revenues from intrastate coin 

drop rates for pay telephone services provided in Illinois.  As recognized by the Staff Report, 

“gross revenue” “includes all revenue which is (1) collected by a public utility subject to 

regulation under [the  PUA] (a) pursuant to the rates, other charges, and classifications which it 

is required to file under Section 9-102 of [the PUA] and (b) pursuant to emergency rates as 

permitted by Section 9-104 of [the PUA], and (2) is derived from the intrastate public utility 

business of such a utility.” Staff Report at 1; see also 220 ILCS 5/3-121.   

 Section 9-102 of the PUA requires public utilities to file schedules of rates and 

classifications, and gives the Commission ultimate authority to approve rates different than those 

filed by providers, which reinforces the Commission’s authority over regulated rates.  See 220 

ILCS 5/9-102.  However, Section 9-102 only applies to regulated services.  See Cerro Copper 
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Products v. Illinois Commerce Commission, 83 Ill. 2d 364, 415 N.E. 2d 345 (1980) (noting that 

fundamental purpose of providing a rate schedule is rate regulation).   “Intrastate public utility 

business” is defined as including “all that portion of the business of the public utilities designated 

in Section 3-105 of [the PUA] and over which this Commission has jurisdiction under the 

provisions of [the PUA].”  220 ILCS 5/3-120 (emphasis added). 

 Since revenue from intrastate coin drop rates for pay telephone services provided in 

Illinois is plainly not collected “pursuant to emergency rates as permitted by Section 9-104 of 

[the PUA],” it can only be subject to the PUF tax if it is both under the Commission’s 

jurisdiction and collected “pursuant to the rates, other charges, and classifications which [the 

public utility] is required to file under Section 9-102 of the [PUA].”  This section of the PUA 

deals only with regulated rates.  See Cerro Copper, supra.  As discussed below, because 

revenues from intrastate coin drop rates for pay telephone services provided in Illinois do not 

meet either of the mandatory criteria, they are not subject to the PUF tax. 

 

III. Deregulation of Intrastate Coin Drop Rates for Pay Telephone Services 

 The Staff Report acknowledges the 1997 deregulation of pay telephone customer 

premises equipment (“CPE”) and rates for local payphone service.  Staff Memo at 2; see also 

First Report and Order, Implementation of the Pay Telephone Reclassification and Compensation 

Provisions of the Telecommunications Act of 1996, CC Docket No. 96-388 (rel. September 20, 

1996) at ¶¶ 51-61 (“Payphone Order”); and Order on Reconsideration, In the Matter of 

Implementation of the Pay Telephone Reclassification and Compensation Provisions of the 

Telecommunications Act of 1996 et al., FCC 96-439/CC Docket Nos. 91-35/96-128 (rel. 

November 8, 1996) at ¶ 143-147 (“Payphone Reconsideration Order”).  Certain parties appealed 
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the FCC’s decision to deregulate local payphone rates, and the D.C. Circuit unequivocally 

affirmed, finding that the FCC “has been given an express mandate to preempt State regulation 

of local coin calls.”  See Illinois Public Telecommunications Ass’n v. FCC, 117 F.3d 555, 563 

(D.C. Cir. 1997).  There is no question that intrastate coin drop rates for pay telephone services 

that Verizon provides in Illinois are deregulated and not under Commission jurisdiction.   

 

IV. Impact of Deregulation on Tariffing Requirements 

 As a result of the FCC’s deregulation of local payphone service rates, this Commission is 

not permitted to regulate intrastate coin drop rates for pay telephone services provided in Illinois, 

nor may it require them to be tariffed.  The Staff Memo concedes that the FCC has preempted 

state regulation of local coin call rates, but asserts (without citation to any authority), that states 

are still permitted to mandate the tariffing of such rates.  While Verizon disagrees with this 

premise, and Cerro Copper and similar cases are contrary to Staff’s position, that disagreement 

is ultimately irrelevant because the Commission has not asserted or held that tariffing of 

intrastate coin drop rates for pay telephone services provided in Illinois is required under 220 

ILCS 5/9-102.  Rather, the Commission has consistently cited 220 ILCS 5/13-501 as the basis 

for requiring payphone providers to tariff their services.   

 This is the position that Staff took during the ICC workshops that followed the issuance 

of the FCC’s Payphone Order and Payphone Reconsideration Order.  Citing 220 ILCS 5/13-

501, Staff asserted that end user payphone rates should be declared competitive, and therefore 

moved from local exchange carriers’ non-competitive tariffs into their competitive tariffs (as 

defined in 220 ILCS 5/13-502).  Verizon disagreed, but decided to undertake such tariffing on a 

voluntary basis.  Following the workshops, the Commission issued an order directing payphone 



 6

providers to detariff their payphone CPE offerings as a result of the FCC’s newly-issued 

payphone orders, again citing 220 ILCS 5/13-501 as the origin of the tariffing requirement.  See 

Order, Illinois Commerce Commission on Its Own Motion v. Illinois Bell Tel. Co. et al., ICC 

Docket 97-0630, 1997 Ill. LEXIS 856, *2 (December 3, 1997). 

 Staff asserts that state tariffing requirements applied to intrastate coin drop rates for pay 

telephone services provided in Illinois are not preempted by 47 U.S.C. § 276 because the 

associated FCC rules preempt only regulations that impose market entry or exit requirements.  

Staff Memo at 3.  However, this position is unlawful.  Requiring the filing of a tariff affects both 

market entry and exit because a provider must tariff a service before offering it, and must seek 

approval to withdraw a tariff in the event of market exit.  Staff claims that Cellular 

Telecommunications Industry Ass’n v. Federal Communications Comm’n, 168 F.3d 1332 (D.C. 

Cir. 1999) supports its position that a state tariffing requirement is not a barrier to entry, but 

Staff’s position is incorrect.   The D.C. Circuit found only that a mandate to make USF 

contributions did not constitute impermissible rate regulation of wireless service simply by virtue 

of increasing the cost of doing business in the state.  See Cellular Telecommunications, 168 F.3d 

at 1336.  It did not disagree that state tariffing requirements were a barrier to entry,   

 However, ultimately it is unnecessary for Commission to reach the issue of whether it is 

preempted from ordering payphone providers to tariff intrastate coin drop rates for pay telephone 

services provided in Illinois, because to the extent the Commission has done this, it has done so 

under 220 ILCS 5/13-501 and not under 220 ILCS 5/9-102 .  As explained above, revenues from 

services tariffed pursuant to 220 ILCS 5/13-501 are not subject to the PUF tax.  Thus, regardless 

of whether Staff is correct that providers must tariff intrastate coin drop rates for pay telephone 
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services provided in Illinois under this statute, pursuant to 220 ILCS 5/2-202(c) and 220 ILCS 

5/3-121, revenues therefrom are not subject to the PUF tax. 

 

Conclusion 

 Staff appears to be seeking a way to stretch the law in order to generate a new source of 

PUF tax revenue (perhaps to offset the “unusually large” PUF tax refund that AT&T has 

previously advised the Commission is due and owing for the 2001 tax year; see Staff Memo at 

2).  Not only is the amount Staff claims to be due from Verizon extremely small, Staff’s basis for 

asserting that intrastate coin drop rates for pay telephone services provided in Illinois are subject 

to the PUF tax is legally flawed.  Because the FCC has deregulated those rates, and because the 

Commission has only ever contended that they be tariffed as competitive services under 220 

ILCS 5/13-501 (but not under 220 ILCS 5/9-102), there is no legal basis for Staff’s contention 

that Verizon must pay PUF tax on such revenues.  For all the reasons discussed herein, the 

Commission should close this investigation with a conclusive finding that PUF taxes are not 

appropriately collected on such revenues. 
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EXHIBIT B 
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